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A decision recently rendered by the Su- 
preme Court of Kansas would seem to 
broaden the scope of what is known as ‘‘anti- 
trust’’ laws, having in view the prevention of 
monopolies or restraints upon trade. In the 
discussion of the law it has been generally 
assumed that the word ‘‘trade’’ is to be taken 
in the sense of traffic or commerce. The de- 
cision of the Kansas court, however, appears 
to extend its application to every form or 
branch of business which may be carried on, 
professional, industrial or mercantile. The 
Kansas case originated in the attempt of an 
insurance combination to maintain insurance 
rates, and the main question at issue was as 
to the propriety of including the insurance 
business among the ‘‘trades,’’ within the 
méaning of the act. An allusion to in- 
surance agents as ‘‘tradesmen’’ would not 
generally be considered applicable, nor is the 
usual meaning of the word ‘‘trade’’ in busi- 
ness held always to so broad asense. The 
court, however, ruled that the commercial 
sense of the word is not the only one, ‘‘for 
the most comprehensive meaning is that 
in which the word is properly used in the 
broader sense. It is any operation or busi- 
ness carried on for subsistence or profit.’’ 
Though the court distinctly say that they do 
not intend to determine, at this time, the 
validity of the act as to any profession or 
business beyond that of insurance, the rea- 
soning of the opinion will apply as well to 
lawyers and doctors. Chief Justice Horton 
dissents from the conclusion of the court. 





We grieve to state that the European let- 
ters of our brother editor of the Albany Law 
Journal have not only been subjected to the 
criticism of his wicked ‘‘substitute editor,’’ 
who lamented their fatal inability to stick to 
prose, but the Journal of Jurisprudence of 
Edinburgh seems inclined to throw ridicule 
upon them. It says: ‘‘The traveler is a 
lawyer, and his journal is written for lawyers. 
Yet the administration of justice is never 
once referred to. He devotes much space to 
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English women, their want of taste in dress 
and the size of their hands—in connection 
with which we are informed that the editor’s 
daughter takes five and a halfs in gloves, and 
that that lady could not find a pair of her size 
in London. He lamented the want of rock- 
ing chairs and iced water (at what season in 
this climate could any one but a fever patient 
have acraving for iced water?) he never 
tasted ‘a decent piece of roast beef in Lon- 
don ;’ the barbers are ‘barbaric,’ charge too 
much, rise too late and jar on the refined 
American ear by dropping their h’s and so 
forth.’’ The Journal, paraphrasing the French 
idiom, thinks that this is magnificent, but is 
not very appropriate in a law journal. This 
conclusion is undoubtedly true, but the mis- 
take of the Journal of Jurisprudence in 
placing the journal referred to among the 
mere practical law newspapers must be 
humiliating to our brother of the Albany, 
whose spirit soars only in the realms of poetic 
imagery and high literary art. 


—~<>— ——__— 


It will not be safe hereafter for the thrifty 
but praise-loving church-goer of Indiana to 
make a liberal subscription to the church on 
Sunday with the purpose of quietly with- 
drawing it on Monday ; for, though the courts 
of that State held several years ago that a 
subscription made on Sunday was invalid 
under the law prohibiting labor on Sunday, a 
more recent decision overrules this doctrine 
and decides that a subscription for a church 
is one of those works of charity which are 
expressly excepted from the provisions of 
the law against Sunday labor. 





The Lord Justice-General of Scotland, 
John Inglis, has recently died at the age of 
eighty-one years. He continued on the bench 
until just before his death, and his age does 
not seem to have interfered with his judicial 
duties. He acted as a judge for thirty-three 
years, and, during that long term, was seldom 
absent from the bench for a single day in 
term time. The obituary columns of the En- 


glish law newspapers constantly tell the same 
story of the great age to which English law- 
yers seem entitled as a part of their profes- 
sional reward. John Pritchard, who recently 
died, attained the age of ninety-four years. 
William Crick, of Malden, died in his eighty- 
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sixth year, and William Edward Smith, a 
well known solicitor of Ashby, died at the age 
of seventy-five. All of these deaths were re- 
corded within a few days of each other, and 
almost every issue of the law journals gives 
information as to the death of some old mem- 
ber of the bar, who must have led the very 
comfortable and untroubled life which seems 
to belong to an English lawyer. 








NOTES OF RECENT DECISIONS. 


JUDGMENT—EQUITABLE RELIEF.—The scope 
and limits of the power of a court of equity 
to give relief against a judgment at law are 
well stated by the Supreme Court of Oregon, 
in Galbraith v. Barnard, 26 Pac. Rep. 1110. 
Lord, J., says: 

This is a suit in equity to enjoin the enforcement of 
of a judgment rendered in a justice’s court in favor of 
the defendant and against the plaintiff. The facts are 
these: The plaintiff commenced un action in the court 
aforesaid to recover from the defendant the value of a 
heifer, alleged to have been converted by him, upon 
which issue was joined, and the cause tried before a 
jury, which resulted in a verdict and judgment for the 
defendant for his costs and disbursements. The judg- 
ment was entered on the 12th day of November, 1888, 
and it is alleged that on the 30:h day of November, 1888, 
the justice before whom the cause was tried, resigned, 
and, the said office remaining vacant for some time, be 
was prevented thereby from perfecting his appeal. It 
also appears that, within the time allowed by law, the 
plaintiff prepared and served his notice of appeal, and 
presented the same, together witha duly-executed 
and proper undertaking to stay proceedings therein; 
but the justice having at the time stated resigned his 
office, and the office being vacant, and no one to act in 
the premises, he lost his right of appeal, without any 
fault on his part. Under the Code, an appeal may be 
taken to the circuit court from a judgment given in a 
justice’s court within 30 days from the date thereof. 
Deady’s Code, p, 471, § 68. According to the facts, 
from the date of the rendition of the judgment and its 
entry until the resignation of the justice, of the 30 days 
within which an appeal may be taken, 18 of such days 
were permiited to elapse before any effort was made 
to perfect the appeal. Upon this state of facts the 
plaintiff contends that, having lost his right of appeal 
from the judgment rendered in the justice’s court, 
without any fault on his part, but by unavoidable ac- 
cident, he is entitled to the aid of the injunction to 
prevent the enforcement of such judgment, and toa 
new trial of the cause. Itis tobe noted that a com- 
plaint for a new trial is watched by equity with extreme 
jealousy. There must always exist some good and 
substantial reasons to authorize or justify a court of 
equity in taking cognizance of a cause which has al- 
ready been determined at law. “Whenever a party,” 
says Mr. Freeman, “asks acourtto grant him a new 
trial, he must show some reason for not getting it at 
law.” Freem. Judgm. § 506. Some ground for equita- 
ble relief must be shown, for acourt of equity pos- 





sesses no supervisory powers, and cannot assume to aet 
as an appellate court to correct judgments at law, al- 
though manifestly erroneous. If thejudgment render- 
ed is not inequitable as between the parties, no matter 
how irregular the proceedings may be, a court of 
equity will not interfere. 10 Amer. & Eng. Enc. Law, 
p. 898. The principle is fundamental that, when a party 
has had full opportunity to be heard and make any 
defense he may have before verdict and judgment is 
rendered against him, equity will not aid him, and 
grant relief, after such verdict and judgment, unless 
obtained by fraud, accident or mistake, unmixed with 
any fault on his part. A judgment at law ought to be 
conclusive on the matter in dispute, both as settling 
the rights of the parties and to put an end to litigation, 
unless it affirmatively appears that such judgment is 
wrong, and that it would be against equity and good 
conscience to have it enforced. Itis not enough that 
the judgment may be wrong, but some equitable con- 
sideration aiso must be shown to exist to warrant the 
interference of equity. The facts alleged show that 
the justice’s court had jurisdiction; that both parties 
appeared before it and joined issue; that atrial was 
had by a jury; and that the verdict and judgment was 
regularly found and entered. All this tends to show 
that the judgment was right, and the rights of the 
parties legally determined. There is no suggestion 
that the trial was unfair, or that the court erred in the 
admission or rejection of evidence, or in any of its 
rulings, or that the verdict or judgment was obtained 
by fraud, or by any act of the prevailing party, or 
that the plaintiff was prevented from making any de- 
fense to the action, or in any way whatever prevented 
from fully and fairly presenting his cause to the jury 
and the court. So farthere is nothing to warrant even 
the inference that there was any failure of justice, or 
that any injustice had been done by the verdict and 
judgment. The plaintiff puts himself upon the bare 
proposition that, having lost the benefit of his appeal 
by accident, he may properly seek relief in equity, with 
outregard whether or not the trial already had was 
fair, orthe judgment rendered therein was against 
equity and good conscience. But accident alone is not 
sufficient. There must be some failure of justice from 
the accident—some circumstances of hardship or fraud, 
as the case may be—to warrant the interference of 
equity. In Johnson v. Branch, 48 Ark. 536,3 S. W. 
Rep. 819, it was shown there was no opportunity 
afforded the party against whom the judgment was 
rendered to move for a new trial, because the court 
adjourned and the term lapsed before the motion could 
be madeand disposed of; and the court -say-: “This 
was such an accident as would give jurisdiction toa 
court of equity to grant relief, provided the party com- 
plaining was otherwise entitled to it. The accident 
alone does not warrant’the interference of equity. The 
judgment must appear to give the winning party the 
advantage which a court of equity would not permit 
him to hold, in order to warrant the extraordinary in- 
terference with the proceeding at law. It grants relief 
against judgments in aid of justice, not as a recom- 
pense for the accident; and although the law court 
may bave committed error upon the trial, if the judg- 
ment is not against conscience, it will not meddle with 
it. The accident, or some other ground of equitable 
interposition, and the injustice of the judgment must 
eoncur.” Again, in Whitehill v. Butler, 51 Ark. 342, 
11 S. W. Rep. 477, when there was a loss of remedy at 
law without any negligence on the part of the com- 
plainant, as well as some inaccurate statements of the 
)aw in the charge to the jury, coupled with the objec- 
ion to the admission of certain evidence, but the 
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merits of the controversy were not diselosed, Cockrill, 
Cc. J., said: “But it is not enough to warrant the ex- 
traordinary interference of equity with a judgment at 
law that an accident has prevented the losing party 
from pressing a motion for a new trial based upon 
technical errors occurring at the trial, even though 
they may be sufficient to warrant a reversal of the 
judgment on appeal. A party who has obtained a 
judgment, after a full investigation of the controversy 
by a competent tribunal, will not be forced by a 
court of equity to submit to a new trial, unless justice 
imperatively demands it. It must clearly appear to 
the court that it would be contrary to equity and good 
conscience to allow the judgment to be enforced, else 
it declines to impose terms upon the prevailing party.’’ 
Crim v. Handley, 94 U. 8. 652; Harkey v. Tillman, 40 
Ark. 553. It is thus seen when, by accident from un- 
foreseen circumstances, the term of a court has lapsed, 
or a special adjourned term was never held, or the ad- 
journed session could not be held, and the term closed 
by operation of law, so that the judgment became ir- 
revocable at law, and the party lost the benefit of his 
motion, and was precluded or cut off from his right of 
appeal, the failure to obtain a new trial or appeal, 
alone, was not sufficient to warrant the interference 
of equity with the judgment, nor mere errors or irreg- 
ularities of the court of law, but injustice or hard- 
ship must be made to appear, or some other equitable 
consideration, so that it would be contrary to equity 
and good conscience to allow the judgment to be en- 
forced. ‘‘A judgment,’? says Mr. High, “tregular on 
its face, will not be enjoined when it is not shown to be 
unjust or oppressive, and when it does not appear 
that the party asking the aid of equity against the en- 
forcement ofthe judgment bas a good defense to the 
claim upon which it was founded.”? High, Inj. § 126. 
The complainant alleges no facts, arising out of or 
connected with the trial, which show that any injustice 
has been done, or that the winning party has obtained 
any improper advantage, or any fraud or mistake, or 
any failure of jastice from the trial by accident, or that 
he has any defense thereto, other than, if he is granted 
another opportunity, he will prove that the heifer is 
his property. His reliance for relief rests solely upon 
the ground that, by accident arising out of the resig- 
nation of the justice, he has been cut off or lost his 
right of appeal, which would have secured a trial de 
novo, and that he would have been able to prove what, 
it seems, he failed to establish to the satisfaction of the 
jury at the first trial. In such case it is plain that the 
jurisdiction of equity cannot be imperatively demand- 
ed; the accident and the injustice of the judgment 
must concur and appear, or its jurisdiction will be de- 
nied. 


ConrLict or Laws—Lex Loci—Conrract 
oF LINDORSEMENT.—In Baxter Nat. Bank v. 
Talbot, 28 N. E. Rep. 163, the Supreme 
Judicial Court of Massachusetts hold that 
where, in an action by the payee against an 
indorser of certain notes, it appeared that the 
indorsement was made pursuant to a contract 
entered into in another State, the lex loci con- 
tractus must govern, and it is error to exclude 
evidence of such contract, when the indorse- 
ment itself is not absolute under the laws of 





the State where it was made. 
says: 


The plaintiff seeks to recover in this suit from the 
defendant as indorser on five promissory notes, and 
to reach and apply in payment of them the interest of 
the defendant in a partnership of which he is a mem- 
ber. The notes were made by the Esperanza Marble 
Company, and were indorsed in blank by it and the 
defendant and two other parties, and were all made 
payable at what we assume to be the plaintiff bank in 
Rutland, Vt. This suit is against the defendant alone. 
The respondent in his answer claims that his indorse- 
ment was made and took effect as a contract in the 
State of Vermont, and that by the law of that State 
his obligation depended, as between the plaintiff and 
himself or any other party taxing the notes with 
notice, upon the understanding or agreement between 
the bank and himself in regard to said indorsement, 
and that his indorsement was in fact made subject to 
an oral agreement with the plaintiff set out in his 
answer, which he has fully prepared. Atthe time the 
respondent offered testimony tending to prove the 
alleged oral agreement. The court received it de bene, 
and at the conclusion of all the testimony ruled that 
the lex fori and not the lex loci contractus must 
govern the case; that the oral agreement and the 
evidence tending to prove it were inadmissible and 
immaterial, and could not be considered by the jury. 
The respondent excepted to this ruling, and the ques- 
tion before us is as to its correctness. ; 

The testimony introduced by the plaintiff tended to 
show the following, among other, facts in regard to 
his mdorsement of the notes in suit. In January, 
1887, the plaintiff bank had overdue notes which it had 
discounted for the Esperanza Marble Company of 
New York, but which had its usual place of business 
in Rutland. Part of these notes were indorsed by re- 
spondent. The plaintiff also held a mortgage on 
certain property in New York, as collateral to these 
notes, but found it inconvenient to attend to its col- 
lection, and requested the respondent to attend to 
it in its behalf; and that it was orally agreed between 
the respondent and the piaintiff that the mortgage 
should be assigned to the respondent, and he should 
collect the same, and pay over the proceeds to the 
bank. It was also orally agreed that the notes held 
by the bank against che marble company should be 
surrendered to it, and new notes given by it therefor, 
which should be indorsed by the respondent and the 
other two parties whose names are on the notes in 
suit and that the notes should be renewed from time 
to time as they fell due, the renewals being indorsed 
by the same parties, until the total amount collectible 
on the mortgage had been received and paid over by 
the respondent to the plaintiff bank. It was further 
orally agreed that the respondent should not be liable 
on his indorsements beyond the amount which he 
might receive on account of the mortgage, and fail to 
pay over to the plaintiff, and that he should be held 
liable on his indorsements only to secure the per- 
formance of his agreement to collect and pay over 
on account of the mortgage. The agreement thus 
made was carried out. The overdue notes of the 
marble company were surrendered to it, and new 
notes indorsed by the respondent and the other parties 
taken in their stead. These have been renewed from 
time to time, the renewals being indorsed by the 
same parties, and the notes in suit are renewals of 
said original notes. The notes have all been made 


Morton, J., 


payable to the plaintiff bank in Rutland, and the re- 
spondent’s indorsement upon all of them was made 
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and took effect asa contract madein Vermont. The 
mortgage was assigned to the respondent, and he 
has paid over to the plaintiff bank all money which 
he has collected under it. At the trial the jury found, 
by direction of the court, that the notes in suit were 
made payable in the State of Vermont, and that re- 
spondent’s indorsement was made and took effect as 
a contract in that State. 

It is apparent that, if the lex fori is to govern, the 
respondent cannot avail himself of the oral agreement 
entered into between the plaintiff and himself. Adams 
v. Wilson, 12 Metc. (Mass.) 1388; Wright v. Morse, 9 
Gray, 337. We do not think, however, that it should 
govern. Itis clear that, in all that relates to the con- 
tract itself, to its nature and validity and interpreta- 
tion, the law of the place where it is made governs. 
Bank v. Wood, 142 Mass. 563, 8 N. E. Rep. 753: 
Milliken v. Pratt, 125 Mass. 374; Carnegie v. Morrison, 
2 Metc. (Mass.) 881; Nichols v. Mase, 94 N. Y. 160; 
Buzzell v. Cummings, 61 Vt. 213, 18 Atl. Rep. 93; 
Forepaugh v. Railroad Co., 128 Pa. St. 218, 18 Atl. 
Rep. 503; Liverpool & G. W. Steam Co. v. Phenix 
Ins. Co., 129 U. S. 458, 9 Sup. Ct. Rep. 469; Fonseca v. 
Steam-ship Co., 153 Mass.—, 27 N. E. Rep. 665. And 
the law of the place where the contract is made is, 
without any express assent or agreement of the 
parties, incorporated into and forms a part of the con- 
tract. Their contract is presumed to be made with 
reference to the law of the place where it is entered 
into, unless it appears that it was entered into with 
reference to the law of some other State or country. 
Bank v. Hume, 128 U. S. 207, 9 Sup. Ct. Rep. 41; 
Chapin v. Dobson, 78 N. Y. 74. A contract valid in 
the State or country where it is made will be enforced, 
even in a State or country where it would be invalid, 
provided it be not there contrary to public policy or 
morals. Parsons v. Trask, 7 Gray, 473; Milliken v. 
Pratt, supra; Forepaugh v. Railroad Co., supra. On 
the other hand, it is equally clear that, in all that re- 
lates to the procedure for enforcing the contract, the 
law of the former controls. Bank v. Wood, supra; 
Carnegie v. Morrison, supra; Hoadley v. Transporta- 
tion Co., 115 Mass. 304. Thus the form in which and 
the parties by or against whom the action shall be 
brought, the competency of the evidence offered to 
establish the alleged cause of action, whether the 
cause of action is barred by the statutes of limitation, 
whether a party can maintain an actionin his own 
name or is obliged to use that of another, whether a 
contract is negotiable, and whether it is to be sued on 
as a specialty or a simple contract, with many other 
similar things, have been held to be matters affecting 
the remedy, and therefore be governed by the lez loci. 
Pearsall v. Dwight, 2 Mass. 84; Orr v. Amory, 11 
Mass. 25; Foss v. Nutting, 14 Gray, 484; Leach v. 
Greene, 116 Mass. 5384; Drake v. Rice, 130 Mass. 410; 
Hoadley v. Transportation Co.,*115 Mass. 304; Mc- 
Clees v. Burt, 5 Metc. (Mass.) 198; Richardson v. 
Railroad Co., 98 Mass. 85; Downer v. Chesebrough, 36 
Conn. 39; Leroux v. Brown, 12 C. B. 801; Stoneman 
v. Railway Co., 52 N. Y. 429. 

It is sometimes difficuit to decide whether the 
question raised ina given case relates to the nature 
and validity of the contract or to the remedy upon it. 
We think in the present instance it relates to the 
former, and not to the latter. The respondent claimed 
that under the laws of Vermont his obligation growing 
out of his indorsements was not an absolute one, but 
depended, as between the parties, upon the oral 
agreement or understanding, if any, between tbem at 
the time when he placed his name upon the notes. 
The respondent further claimed that when he placed 





his name upon the notes he did so under an oral 
agreement with the plaintiff bank by the terms of~ 
which his indorsement was only to be regarded as 
security for the payment by him to the bank of the 
money that he might collect on the mortgage which 
was assigned to him. Assuming, as we must for the 
purposes of this case, that the law of Vermont was 
as stated by the respondent, the testimony offered by 
him bore clearly upon the nature and validity of the 
contract between himself and the bank. The respond- 
ent could not show what the agreement was in any 
other way than thatin which he offered to show it. 
It was not an attempt on his part to vary a written 
contract, because under the laws of Vermont, the in- 
dorsement did not of itself constitute an absolute con- 
tract, but, in orderto determine what the contract 
was, it was necessary to ascertain what agreements or 
undertakings were entered into at the time of and in 
connection with and as part of the indorsement. If 
there were none, then the contract between the 
plaintiff and respondent was the usual contract grow- 
ing out of a blank indorsement. If there were such 
undertakings or agreements, then they entered into 
and formeda part of the contract of indorsement. 
The evidence was rejected, not because it would have 
been incompetent to prove the facts which it was 
offered to establish had the contract been valid in this 
State, but onthe ground that it related toa matter 
affecting the remedy. Back of all questions of remedy, 
however, lies the question of the contract itself, and 
we think the evidence should have been allowed as 
bearing upon that fact. See Williams v. Wade, 1 Metc. 
(Mass.) 82; Powers v. Lynch, 3 Mass. 77; Trimbey v. 
Vignier,1 Bing. N. C. 151; Burrows v. Jemino, 2 
Strange, 733; Bank v. Wood, supra; Wattson v. 
Campbell, 38 N. Y. 153; Dunn v. Welsh, 62 Ga. 241; 
Forepaugh v. Railroad Co., supra. 


Animats—Vicious Doc—Insuries — Nrc- 
LIGENCE. —In Melsheimer v. Sullivan, 27 Pac. 
Rep. 17, decided by the Court of Appeals of 
Colorado, it appeared that defendant kept a 
dog, admitted to be ferocious and accustomed 
to bite, tied in an alley by a chain some six 
or eight feet long. The alley, though private, 
was easy of access at one end, and frequented 
by defendant’s employees and others, and 
plaintiff, a policeman in pursuit of a suspi- 
cious character, entered this alley, and, ap- 
proaching the dog without seeing it, was 
seriously bitten by it. It was held that de- 
fendant is liable, it being negligence for him 
to keep a dog of such a disposition in such a 
manner, and plaintiff being rightfally on the 
premises when he was injured. Richmond, 
P. J., says: 

This question has received the attention of some of 
the ablest judges in this country andin England, and 
a careful review of the cases leads us to the conclusion 
that the gist of action is in the keeping of the animal) 
after knowledge of its mischievous disposition. In 
Marble v. Ross, 124 Mass. 44, Morton, J., lays down 
this rule: “The law imposes a stringent responsibility 


upon a man whd knowingly keeps a vicious and dan- 
gerous animal. He is liable to any person who, with- 
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out contributory negligence on his part, is injured by 
such animal, and he cannot exonerate himself by show- 
ing that he used care in keeping and restraining the 
animal He takes the risk of being able to keep him 
safely so that he shall not injure others. The owner’s 
negligence is in keeping the animal knowing that it is 
dangerous.” In Muller v. McKesson, 73 N. Y. 196, 
the rule is announced that, “in an action against the 
owner of a ferocious dog or other animal, for injuries 
inflicted by it, the gravamen of the action is the keep- 
ing of the animal with knowledge of its propensities; 
and, as to the latter, proof that the animal is of a sav- 
age and ferocious nature is equivalent to express 
notice.” ‘The owner is bound to keep the animal se- 
cure at his peril, and, if it does mischief, negligence is 
presumed. This presumption cannot be rebutted by 
proof of care on the part of the owner in keeping or 
restraining it, and he is absolutefy liable, unless re- 
lieved by proof of some act or omission on the part of 
the person injured.”’ In Partlow v. Haggarty, 35 Ind. 
178, it was held that “‘whoever keeps an animal accus- 
tomed to attack or bite mankind, with knowledge of 
its dangerous propensities, is prima facie liable to an 
action for damages at the suit of any person attacked 
or injured by the animal, without proof of any negli- 
gence or fault in the securing or taking care of it. The 
gist of the action is the keeping of the animal after 
knowledge of its mischievous disposition.” In Sherfey 
v. Bartley, 4 Sneed, 58, it is said: “The defendanc knew 
his dog was vicious, and disposed to attack and bite 
persons, and was bound to have so confined him as to 
prevent him from doing mischief.”’ Brooks v. Taylor, 
95 Mich. 208, 31 N. W. Rep. 837, was an action for in- 
juries inflicted by a bull, and it was held that “the neg- 
ligence in such a case consists in keeping such an 
animal after notice of its dangerous habits; and who- 
ever keeps an animal accustomed to attack and injure 
mankind is prima facie liable in an action on the case at 
the suit of any person injured without any averment 
of negligence or default in securing and taking care of 
the animal. If in such a case it is shown, as a matter of 
defense, that the plaintiff willfully provoked the ani- 
mal, or was grossly negligent in going near it, with 
knowledge of its vicious habits, be cannot recover.” 
In Earl v. Van Alstine, 8 Barb. 630, after reviewing the 
various authorities, Selden, J., says: ‘*The authorities 
seem to point to the following conclusions: First, one 
who owns or keeps’ an animal of any kind becomes 
liable fr any injury the animal may do, only on the 
ground of some actual or presumed negligence on his 
part; second, it is essential to the proof of negligence, 
and sufficient evidence thereof, that the owner be 
shown to have had notice of the propensity of an ani- 
mal todo mischief; third, proof that the animal is of 
a savage and ferocious nature is equivalent to proof of 
express notice.” Pickering v. Orange, 1 Scam. 492; 
Brice v. Bauer, 108 N. Y. 428, 15 N. E. Rep. 695. The 
principle here contended for by appellant is most 
thoroughly covered in Laverone v. Mangianti, 41 Cal. 
138. In that case Rhodes, C. J., delivering the opinion 
of the court, said: “It is insisted, on behalf of the de- 
fendants, that a person may lawfully keep a ferocious 
dog—one that is accustomed to bite mankind. That 
position may be conceded, and it may also be conceded 
that he has the same right tokeepatiger. The dan- 
ger to mankind and the injury, if any is suffered, 
comes from the same source—the ferocity of the ani- 
mal. In determining the responsibility of the keeper 


for an injury inflicted by either animal, the only 
difference I can see between the two cases is that, in 


the case of an injury caused by a dog, the knowledge 
of the keeper that the dog was ferocious must be alleged 





and proven, for all dogs are not ferocious, while inthe 
case of a tiger, such knowledge will be presumed from 
the nature ofthe animal.”” The circumstances in that 
case were th.t “the dog was chained under the steps 
leading tothe defendant’s house in such a manner that 
be could not reach any one ascending the steps; that the 
plaintiff, in entering the house upona lawful business, 
was ascending the steps, when one of the steps, which 
was loose, slipped from its position, and the plaintiff’s 
leg went through the opening, when it was seized and 
bitten by the uog under the steps.” Thisis a much 
stronger case for the defendant than the case at bar, 
for here, in an alley frequented by the employees of the 
defendant and by other persons, as testified to by 
Downing—an alley easy of access at one end—this dog 
was kept chained, but so chained that it was capable of 
inflicting an injury, and did inflict an injury, and 
its disposition to inflict such an injury was well known 
to the defendant. One of the best-considered cases is 
the case of Johnson v. Patterson, 14 Conn. 1, wherein 
this language is used: ‘‘A man may not, in this country, 
use dangerous or unnecessary instruments for the 
protection of his property against trespassers. Such 
instruments may be used in England, but the principles 
on which their decisions purport to rest are not sustain- 
able or applicable here. The true principles of the 
common law are recognized here, and a man may use 
that force which is necessary to protect his property, 
and no more; and he may keep and use such instru- 
ments and no other, as the same necessary degree of 
force will justify. A dog is an instrument for protec- 
tion. A ferocious one is a dangerous instrument, and 
the keeping of him on the premises to protect them 
against trespassers is unlawful, upon the same princi- 
ple that setting spring guns or concealed spears or 
placing poisonous food is unlawful.” This case is fol- 
lowed and approved by the Supreme Court of Con- 
necticut in Woolf v. Chalker, 31 Conn. 121. In the 
particular case at bar it is admitted that the dog was 
vicious—accustomed to bite. We must, to use the 
language of the court in Woolf v. Chalker, supra, say 
that “the defendant had no right to keep such a dog 
for any purpose, unless in an inclosure or building in 
the night season, and cautiously, as a protection against 
criminal wrong-doers.”” Certainly he could not keep 
him on bis premises in the day-time in such a manner 
that a person, by accident, mistake, or a voluntary or 
involuntary trespass, might be exposed to his fury and 
beinjured. In this case, if the plaintiff was a tres- 
passer at all, he was so unintentionally, involuntarily, 
and by mistake.” 





SaLe—WarRANTY—ACCEPTANCE— WAIVER 
—Damaces.—Morse v. Moore, 22 Atl. Rep. 
362, decided by the Supreme Judicial Court 
of Maine, is a well considered case upon the 
subject of the effect of acceptance of goods 
sold upon a warranty. It is held that where 
a seller contracts to deliver at a certain time 
and place good, clear, merchantable ice, it is 
a warranty, or a condition precedent of the 
nature and effect of warranty, that the ice 
afterwards delivered is of the kind and quality 
described in the contract. The warranty 
survives acceptance. The vendee by accept- 
ing the ice is not precluded, in an action by 
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the vendor for the contract price, from setting 
up a breach of the warranty or condition, in 
partial or total defense of the action. The 
fact of acceptance by the vendee may be evi- 
dence tending to show complete performance 
of the contract by the vendor, or to show a 
waiver of more exact performance, the force 
and effect of the fact as evidence depending 
upon the circumstances peculiar to each case. 
The doctrine that, in an executory contract 
for the sale of goods, an acceptance by the 
vendee is a waiver of deficient performance 
by the vendor, applies only where the de- 
ficiency of performance is formal, rather 
than essential, such as may relate to the 
time, place, or manner of delivery, or affect 
the taste and fancy of the purchaser merely, 
or consist of some omission that produces no 
substantial loss or injury. A vendor deliv- 
ered under a contract to sell clear, merchant- 
able ice, deliverable at a seaport in Maine, 
two cargoes of ice, to be shipped to Rich- 
mond, Va., which were taken at the place of 
delivery by vessels procured by the vendee, 
who did not inspect the ice at the place of 
shipment, although there was sufficient oppor- 
tunity to do so. It was held that, in an 
action for the contract price, the vendee can 
set up the vendor’s failure to deliver as good 
ice as the contract called for, in reduction of 
the damages recoverable. Peters, C. J., 
says: 

Executory and executed contracts are very much 
alike in the elements that enter intothem. There are 
executory steps in all executed contracts. A bargain 
precedes the sale. If there be a warranty, that is usu- 
ally first a part of the bargain, and afterwards of the 
sale. So isan executory contract the warranty is part 
of the agreement of sale, and at delivery a part of the 
sale. Many contracts commonly spoken of as executed 
contracts are really wholly or partially executory. All 
orders for goods, whether for present or future deliv- 
ery, are of an executory nature. All sales by sample 
are such. The author of Smith’s Leading Cases (8th 
Ed. vol. I., pt. 1, p. 339) says in discussing this distinc- 
tion: ‘*‘Where the vendor agrees to sell goods of a cer- 
tain kind, without designating or referring to any 
specific chattel, the contract is essentially executory, 
whether it purports to be a present transfer or a mere 
undertaking to deliver at a future period, and the right 
of property does not pass until the merchandise is de- 
livered to or set apart for the purchaser.” Every con- 
tract is executory on the one side or the other until the 
party has done what he has agreed to do. 

The fact of acceptance, however, as a matter 
of evidence, may have great weight on the 
question of satisfactory or sufficient perform- 
ance. In the first place, it raises considerable 
presumption that the article delivered actually corre- 
sponded with the agreement. In the next place, it is 
some evidence of a waiver or any defect of quality, 





even if the article did not so correspond; evidence of 
more or less force according to the circumstances ef 
the case. Ifthe goods be accepted without objection 
at the time or within a reasonable time afterwards, the 
evidence of waiver, unless explained, might be consid- 
ered conclusive. But if, on the other hand, objection 
is made at the time, and the vendor notified of the de- 
fects, and the defects are material, the inference of 
waiver would be altogether repelled. But acceptance 
accompanied by silence is not necessarily a waiver. 
Tne law permits explanation, and seeks to know the 
circumstances which induced acceptance. It might 
be that the buyer was not competent to act upon his 
own judgment, or had no opportunity to do so, or de- 
clined to do soasa matter of expediency, placing bis 
dependence mainly, as he has aright to do, upon the 
warranty of the seller. Upon this question the facts 
are generally for the jury, under the direction of the 
court. 

The law of waiver more commonly applies to things 
that are not essential to a substantial execution of the 
contract; often such as relate to the time, place, or 
manner of performance, or that affect merely the taste 
or fancy, perhaps, and are such departures from literal 
performance as do not bring loss or injury upon the 
purchaser. Baldwin v. Farnsworth, 10 Me. 414; Lamb 
v. Barnard, 16 Me. 364. We think the rule invoked 
by the defendant ajust one. Speaking generally, it is 
the safer rule for both buyer and seller. The opposite 
rule imposes on either of them very great responsibility 
andrisk. It might be ruinous to a vendee, who is in 
urgent need ofan article, notto acceptit, although 
even much inferior in quality to the description con- 
tained in thecontract. Certainly it should not ke con- 
sidered a hardship to seller to require of him a 
compliance with his contract, or damages for his non- 
compliance. 

The present case illustrates the justness of the rule, 
if the facts are proved as the defendant alleges them. 
The plaintiffs agreed to deliver ice, which they war- 
ranted should be good, clear, and merchantable. Two 
cargoes were loaded for shipment to a southern port. 
Defendant furnished the vessels, though they were 
probably chartered by the plaintiffs on the defendant’s 
account. There is nothing in the charge of the judge, 
in the exceptions, or on briefs of counsel, intimating 
that the defendant ever saw the ice, either by agent or 
personally, until it arrived in Virginia, or that he was 
notified to be present, or knew of the delivery at the 
time ofit. It would seem to be a rather stringent con- 
struction of the contract that the defendant must watch 
the loading of the cargoes, upon the penalty, if he failed 
to do so, of having to pay full price for whatever de- 
fective ice might be delivered behind his back, after he 
had taken for his protection, and paying for it in the 
consideration of the contract, an agreement of warran- 
ty in such positive terms. Still it may be that the 
plaintiffs could legally refuse to deliver the ice unless 
the defendant after notice should be present to receive 
it. The cargoes, after reasonable passages, arrived in 
a very unmerchantable condition. There was no lack 
of objection or protest from the defendant. He wrote 
repeatedly, and telegraphed the plaintiffs, expressing 
his disappointment and asking their advice as to the 
disposition of the ice. But no satisfactory answer 
came. What should he do? There was no possibility 
of reshipment, nor could the ice be preserved in that 
climate without the protection that his own ice- houses 
would afford for such purpose. Storage in any or- 
dinary manner could not possibly save the property. 
He stored the ice, and sold it by enterprising expe- 
dients as rapidly as possible. He alleges that it was 
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late spring ice, of poor texture, and in proximately 
worthless condition when shipped from Maine. If 
that can be shown by witnesses andin court at the 
home of the plaintiffs, it would seem to be an injustice 
if the defendant is not permitted to make the defense. 
Mr. Benjamin,(Benj. Sales, 3d Amer. Ed. p. 888,) in 
allusion to the buyer’s remedies after receiving posses- 
sion of the goods, says he has three remedies against 
the seller for breach of the warranty of quality: First, 
the right to reject the goods if the property in them 
has not passed to him; second, a cross-action for dam- 
ages for the breach; third, the right to plead the breach 
in defense to an action by the vender, so as to dimin- 
ish the price. These remedies are mentioned without 
any distinction between kinds of sales. The proposi- 
tions are general, without any intimation that the pro- 
cedure does not apply to warranties in executory 
sales. In the text, such a distinction is not 
even noticed. In the notes tothe text , however, it is 
remarked by the American editor that there are New 
York decisions inconsistent with the rule stated in the 
text. The first of these remedies—that of rejecting 
the goods—seems especially applicable to executory 
and inapplicable to executed sales, because it precedes 
acceptance, while in executed sales there has been 
acceptance, and the title has passed. It is only in exec- 
utory contracts and contracts that are merely prima 
facie executed that the title has not passed. 

Mr. Benjamin states further that the buyer’s remedies 
are not dependent on bis return of the goods, nor is he 
bound to give notice to the vendor; “‘but,” he adds, 
‘‘a failure to return the goods or complain of the 
quality raises a strong presumption that the complaint 
of defective quality is not well founded.” Prof. Par- 
sons, in the text and notes of his work on Contracts, 
lays down the same legal propositions that Mr. Benja- 
min does, making not a word ofalliusion to there being 
any difference in the application of them between sales 
executed and sales executory. He also states that if 
the buyer accepts goods inferior tosuch as are stipu- 
lated for, his continued possession without complaint 
will be a presumption against him on the question of 
damages. Pars. Cont. (6th Ed.) *591, and notes. 

Mr. Smith, in Leading Cases, in notes to the case of 
Chandelor v. Lopus (8th Ed., vol. 1, pt. 1, p. 294), dis- 
cusses and fully indorses the same rules, as deducible 
from the authorities, and he and the editors in the last 
American edition of that work cite and compare a great 
many of the decided cases onthe subjects, and they 
give no recognition to a distinction between executed 
and executory contracts in the application of such rem- 
edies. We quotea few passages from their com. 
ments: “*When specific property is referred to, still, if 
the reference be through the medium ofa sample, the 
contract will be so far executory as to fail of effect un- 
less the bulk of the commodity corresponds with the 
sample.” ‘Nor will bis [buyer’s] right to indemnity 
or compensatior necessarily end on his acceptance and 
use of the goods with full knowledge of the defect, but 


he will be entitled to bring suit on the contract, and. 


receive damages for the breach of the implied engage- 
ment that the bulk of the commodity should corre- 
spond with the sample exhibited at the time of the sale.”” 
In the case at bar there was an ideal or desciiptive 
sample—a description equivalent to the exhibition of 
asample. There can be no doubt that, if the vendee 
may bring an action of his own on the contract, he can 
as well defend against an action brought upon the con- 
tract by the vendor. “The right of the vendee to rely 


on the breach of warranty, or a failure to comply with 
the terms of an executory contract, as a defense to an 
action for the purchase money may now be regarded as 





established in England andin most of the courts in 
this country.” ‘The course of decision at the present 
day tends towards the position that a partial failure 
of consideration may be given in evidence in mitigation 
of damages, even when the original contract remains 
in full force, and the suit is expressly or impliedly 
founded upon it.” “Inthe case of Withers v. Greene, 
9 How. 213, the Supreme Court of the United States 
receded from the ground taken in Thornton v. Wynn, 
12 Wheat. 183, by holding that a partial] failure of con- 
sideration, growing out of fraud or breach of warranty, 
may be set up as a defense to an action brought by the 
vendor. The same rule applies to sales under an ex- 
ecutory contract or by sample, and the buyer may rely 
on the deficiency of value resulting from the failure of 
the property sold to correspond with the terms of the 
contract as a reason why he should not be compelled 
to pay the price in full. Mondelv. Steel,8 Mees. & 
W. 858; Babcock v. Trice, 18 Ill. 420; Dailey v. Green, 
15 Pa. St. 118.” We are unable to find in the English 
cases much support for any discrimination in the 
application of the above docirine between sales execu- 
ted and sales executory, although very many ofthe 
modern English cases arise out of sample sales and 
other contracts of an executory nature. The princi- 
pal support fur it is found in some of the New York 
cases and in those of a few other States that have fol- 
lowed the lead of the New York court in this respect. 
There are cases which hold to a modification of some 
of these forms of remedy, having no bearing, however, 
on the decision of the presentcase. Some courts have 
held that a rejection or rescission is not allowable if 
the goods tendered are of the kind or species contract- 
ed for, even though the quality be inferior; but in this 
State the doctrine of rescission in cases of warranty 
has been fully established. Marston v. Knight, 29 
Me. 341. Inafew cases there isa leaning towards 
the doctrine that an acceptance becomes a waiver after 
a long-continued acquiescence on the part of the 
vendee. 1Smith, Lead. Cas. (8ih Ed.) partl1, pp. 
324, 326, 360, 362, et seg. 

Itis noticeable that in the more modern English 
cases the courts have preferred to regard executory 
contracts as based upon a condition precedent, rather 
thar upon warranty. No essential difference of 
remedy follows fromit, though a different style of 
pleading may be apposite. Instead of a breach of 
warranty and a suit upon warranty, it becomes, on the 
new idea, a failure to perform a condition precedent 
and asuiton the contract. In leading cases, before 
cited, the commentator expresses the theory in anal- 
ternative way in these words: “The right of a vendee 
to rely on a breach of a mere warranty, or a failure to 
comply with the terms of an executory contract, as a 
defense to an action for the purchase money, may now 
be regarded as established in England, and in most of 
the courts in this country.” But the editor at the 
same time says (page 334) that “‘such cases have gen- 
erally proceeded on the ground of an express or im- 
plied warranty. See, also, in 2 Smith Lead. Cas. pt. 
1, the discussion under case of Cutter v. Powell, at 
pages 18, 20, 22, e¢ seg. Mr. Benjamin inclines to the 
view taken in the English cases, quoting Lord Abinger 
as depreciating the prevalent habit of treating a con- 
dition precedent asa warranty. Others writers incline 
favorably towards the views of Lord Abinger as ex- 
pressed by himin the case of Chanter v. Hopkins, 4 
Mees. &W. 399, although admitting that the prevaling 
theory continues the other way. 
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POWER OF CORPORATION TO GIVE 
AWAY ITS CAPITAL STOCK. 





In a recent number of the American Law 
Review, attention was called to a decision of 
the Supreme Court of the United States hold- 
ing that a corporation has the power to give 
away its unused shares of stock provided 
they are worthless at the time.’ We now re- 
gret to come across another decision of the 
same court? in which the same doctrine is 
substantially held. In this last case the 
railroad company got into diffiulties with the 
usual questionable practice of having its 
road built by a construction company whose 
president was also the president of the rail- 
road company—the usugl Credit Mobilier 
incident of railroad building. There had 
also been an overissue of its bonds, and it 
was practically insolvent and could not pay 
the construction company. So it concluded 
to settle with the construction company by 
issuing its stock to the construction company 
for what it owed it, at the rate of twenty cents 
on the dollar. This stock was issued and 
was turned over by the railroad company 
through its president, Greene, to the con- 
struction company, who received it through 
its president, the same Greene, and Greene 
received nine hundred and ten shares as _ his 
portion. No other payment on these shares 
was ever made. Greene, subsequently died. 
Subsequently one Clark, a bond holder of the 
railroad company, recovered a judgment on 
his bonds, and thereafter brought an action 
against the administrator of Greene, it seems, 
under the terms of the Iowa statute, in the 
circuit court of the United States within the 
State of Iowa, to enforce satisfaction of his 
judgment out of what was due from the 
estate of Greene, as an unpaid balance upon 
the shares thus received by Greene. . The 
circuit court held that he could not recover, 
and this decision is now affirmed by the Su- 
preme Court of the United States upon error. 
We have not time to analyze this opinion, but 
may refer toitagain hereafter. Three things 
are to be observed concerning it. 1. There 
is certainly a general or rough equity in the 
conclusion at which the court arrives, assum- 
ing that what was done was donein good 
faith, and this is the ground on which the 


125 Amer. Law Review, 495. 
2Clark v. Beaver, 139 U.S. 89. 





court proceeds. It would seem to be against 
justice that Greene, who had taken these 
shares to save his share of the indebtedness 
due to his construction company by the rail- 
road company—the shares being all he could 
get,—should for this reason be converted 
into a creditor of other creditors of the rail- 
road company, contrary to the agreement 
between the construction company and the 
railroad company. This rough equity in his 
favor must be conceded for whatever it is 
worth, and in the opinion of the Supreme 
Court of the United States it seems to be worth 
everything. 2. The decision of the Supreme 
Court of the United States is parallel with 
the decision of the same court in Fogg v. 
Blair,® and the two cases taken together 
seemed to overturn all the settled doctrine 
on the subject of corporate shares. We un- 
derstand it to be the settled law of many 
courts, and declared in very clear language 
by Mr. Justice McLain, in a case at circuit, 
which has been very much cited,‘ that, in the 
absence of an enabling statute, neither the 
promoters nor the directors of a corporation 
have the power to dispose of its unissued 
shares at less than par; and that any one who 
takes them and pays less for them than 
their par value, either in money or in money’s 
worth, is liable to pay the remainder to the 
creditors of the corporation after it becomes 
insolvent. These are truisms decided in so 
many cases in various ways, and in none 
more strongly or clearly than in many decis- 
ions of the Supreme Court of the United 
States, that it seems useless to cite to the 
profession decisions in support of them. The 
decision on which we are commenting involves 
a total denial of this principle. It holds, in 
substance, that a corporation can give away 
its unissued shares, or part with them ata 
small fraction of their par value, provided 
they are not worth more at the time than 
what the corporation gets for them. The de- 
cision seems to involve a total aberration in 
regard to the nature of corporate shares. 
Corporate shares are not money; they are 
not bonds; the unissued potential shares of 
a corporation are the mere possibility of 


319 S. C. Rep. 476, commented on in 25 Amer. Law 
Review, 495. 

4 Sturges v. Stetson, 1 Biss. (U. S.) 246, see also, 
Chouteau v. Dean, 7 Mo. App. 210; Kehlorv. Lade- 
man, 11 Mo. App. 550; Williams v. Evans, 87 Ala. 725; 
Fisk v. Chicago, ete. R. Co., 53 Barb. (N. Y.) 518 
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taking in partners, so to speak, into the ar- 
rangement, on the same footing on which the 
other partners have come into it, namely, on 
the purchase and payment for the shares, 
dollar for dollar of their par value, and in 
no other way and on no other basis. The 
idea that a corporation can sell its shares or 
part with them by any agreement for less 
than their par value so as to exonerate the 
share-taker from the hability to pay up the 
balance to creditors, is a legal heresy of the 
grossest character. The true doctrine on 
which hundreds of cases that could be cited 
unite, is that, as between the corporation and 
the share-taker, every share of capital stock 
is worth its face or nominal value. The prin- 
ciple that a corporation can give away its 
shares, provided they are of no value, is a 
complete reasoning in a circle, because the 
mere fact that the corporation can give them 
away will, of itself, prevent them from having 
any value. Their only value consists in the 
possibility of floating them on the terms pre- 
scribed by the governing statute, of getting 
for them their par value in meal or in malt, 
in money orin money’s worth. 3. But the 
most deplorable feature of this case is that 
the Supreme Court of Iowa decided the con- 
trary in another case involving this identical 
transaction, holding that one who took some 
of the shares of a corporation under the cir- 
cumstances under which Greene took them 
was liable to pay up the unpaid balance of 
eighty per cent. for the benefit of creditors 
of the corporation.® 

The Supreme Court of the United States 
not only make the extraordinary ruling 
above stated, but they decline to follow the 
State court, and they decline to follow it on 
the general and loose declaration that to 
follow it would not be consistent with their 
deliberate judgment ‘‘upon this question of 
general law.’’ Now nothing is better settled 
than that the question of the liability of share- 
holders is not a question of general law. This 
railroad company was created by the legisla- 
ture of Iowa, either under a special charter 
or under a general statute, it is immaterial 
which. All its powers and all the rights of 
its share holders, and all their immunities, 
and all the incidents attaching to its shares 
are deducible from the statute law of the 
State of Iowa. It is perfectly settled that if 


+ Jackson v. Traer, 64 Lowa, 483. 





a court of Illinois or a court of Missouri is 
called upon to deal with the liability of a 
share holder of a corporation created and 
existing under the laws of Iowa, that liability 
will be determined by the laws of Iowa. 
Upon what principle we ask, can the federal 
courts get above the rule which is binding 
upon the State courts. In the case of Jack- 
son v. Traer, already mentioned, which 
opinion we have taken the pains to read, the 
Supreme Court of Iowa—it is true by a di- 
vided court, three judges against two—in the 
most deliberate manner, hold that the share 
holders of the construction company who got 
these shares at twenty cents on the dollar are 
obliged to pay them up for the benefit of the 
creditors of the railroad company ; and they 
place their holding expressly upon the stat- 
ute law of the State of Iowa, which statutes 
they set out in their opinion. If there is any 
‘‘general law’’ which in the federal courts 
can override this statute law of Iowa, we 
want to know what ‘‘general law’’ it is, and 
what is the source of it. Certainly the statute 
law of Iowa is superior to the common law 
of Iowa: and if the statute law of Iowa 
is superior to the common !aw of Iowa, 
it is for stronger reasons superior with- 
in the State of Iowa to the common law 
of any other sovereignty or jurisdiction. 
What ‘‘general law,’’ in this instance, can 
override the statute law of Iowa? Is it the 
‘‘general law’’ of the United States? It has 
no general law. Is it the common law of 
England? What lawyer will dream of such a 
thing? Is it the general law of Illinois or 
Missouri or Nebraska? Must such a ques- 
tion be putto lawyers? Then it must be that 
‘‘general law’’ and that alone which consists 
of the reasoning of the justices of the Su- 
preme Court of the United States. The point 
is from what source does the Supreme Court 
of the United States get its jurisdiction to 
override a decision of the Supreme Court cf 
Iowa in the interpretation and application of 
its own statute law, that law not being op- 
posed to the federal constitution or to any 
federal statute or treaty. If this decision is 
correct, then we have the spectacle of two 
kinds of law in the same State, vhenever the 
State and the federal tribunals differ in their 
conclusions, and not only this but two kinds 
of law in the interpretation of local statutes 
as well as in the general principles of juris- 
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prudence; and this without any power in 
either tribunal to reverse the other and to 
settle the law one way. It is intolerable that 
such a state of things should exist. If the 
Supreme Court of the United States is not 
bound to follow the interpretation which the 
Supreme Court of Iowa puts upon its own 
statutes, then by a parity of reasoning it 
ought to have the power,-and it ought to 
exercise the power of issuing a writ of error 
to that court and reversing its erroneous de- 
cisions. But suppose it had undertaken to 
do this in the case of Jackson v. Traer, from 
what source would its jurisdiction to do it 
have been derived? 
Seymour D. THompson. 
St. Louis. 





DELIVERY OF DEED—EVIDENCE. 


PORTER V. WOODHOUSE. 


Supreme Court of Errors of Connecticut. 


The grantor in a deed, fearing the approach 
of death, called her attendant to bring out a 
certain box and told her to take it into her lap; that 
she put it into her possession; that it contained her 
will, deeds to two houses and a thousand dollarsin gold; 
that on the deeds were the names of the persons who 
were to have the houses; that the box should be deliv- 
ered to her executor; that if she lived she would talk 
further about the contents of the box, but it any event 
not to open it until afier the funeral. It further 
appeared that her attendant accordingly took charge 
of the box, and she soon after died. Held, that there 
was no sufficient delivery of the deed to passa title. 


ANDREWS, C. J.: These are two cases tried 
together and depending on the same facts. The 
defendant is the executor of the will of Mrs. Julia 
Hinman, late of Hartford, deceased. The com- 
plaint prays that two deeds now in the possession 
of the defendant, be delivered—one to the said 
Nora J. Porter, and the otber to the said Julia 
Robertson. The only question in the case is 
whether, on the facts foun’, these deeds were so 
delivered as to pass the title. The facts are as 
follows: Mrs. Julia Hinman, in her life-time, 
and until her death, owned two houses in Hart- 
ford, in one of which she lived. She died on the 10th 
day of June, 1888, aged 82 years. Several years 
before her death she made a deed of one of these 
houses to Mrs. Porter, and at another time a deed 
of the other house to Mrs. Robertson. They were 
warranty deeds in form, and were expressed to 
be for a valuable consideration. They were 
signed, sealed, witnessed, and acknowledged. 
All the requisites of a furmal execution were com- 
plete, and each was filed on the back with the 
name of the grantee. Nothing was paid for 
them. They were in fact deeds of gift. The 





grantees never knew until after the death of Mrs. 
Hinman that they had been made. These deeds 
were placed by Mrs. Hinman in a box, in which 
she kept her will, her bank-books, her policies of 
insurance, and other papers of like kiud, and ia 
which she had also a bag containing $1,000 in 
gold. The box was concealed in a closet in her 
bedroom. During the last year of her life a Mrs. 
Harriet Elliot lived with her and was her only 
companion and attendant. Previous to the 10th 
day of April, 1888, Mrs. Hinman had told Mrs. 
Elliot that she had deeded away the two houses, 
but had refused to tell her to whom. On that day 
Mrs. Hinman fell, and was so severely injured 
that she feared she was going to die. On the 
the morning of the 1lth she told Mrs. Elliot 
where the box was, and requested her to bring it 
out. Mrs. Elliot did so, and placed it on the bed. 
Mrs. Hinman then said: ‘‘Take the box into your 
lap. I put it into your possession. My private 
papers are in that box, and a bag of gold contain- 
ing one thousand dollars. My will is there, and 
the deeds of these two houses. I told you before 
that I had deeded away thesetwo houses. On the 
deeds are the names of the persons who are go- 
ing to have the houses.” She then told Mrs. El- 
liot to take charge of the box, and put it back into 
the closet, and told her where the key to the box 
was; and that, if she did not live, she wished her, 
(Mrs. E.) to speak to E. G. Woodhouse the de- 
fendant, and request him to read her will after 
the funeral. Then, after some further directions 
about the box, she closed the conversation by 
saying: “I have said enough so you will know 
what to do wi‘h the box in case I should die. If 
I live [ will talk further about the contents of the 
box. But con’t you open it until after my fun- 
eral.”’ After this conversation Mrs. Elliot took 
charge of the box, but, so far as appears never 
opened it until the day of Mrs. Hinman’s funeral. 
In conversation subsequent to this one Mrs. Hin- 
man spoke about the bag of gold in the box, and 
of the provisions of her will but never spoke about 
the deeds. Mrs. Hinman died about midnight of 
June 10,1888. From the morning of the preced- 
ing day to the time of her death she was in a dy- 
ing state, and in a deep stupor, curing whieh she 
observed nothing and said nothirg, except that 
about 9 o’clock in the forenoon she suddenly ex- 
claimed: ‘Call Robison; call Robison. There 
are those two deeds; one is for Julia Robertson 
and one is for Nora Porter.”” No Robison was 
there at the time, and no one of that name bad been 
in attendance upon her. Mrs. Elliot and a nurse, 
Mrs. Wright was there, but Mrs. Hinman was not 
conscious of their presence, or of what she was 
saying. The delivery of adeed implies a parting” 
with the possession and a surrender of authority 
over it by the grantor at the time, either abse- 
lutely or conditionally; absolutely if the effect of 
the deed to be immediate, and the title to pass or 
the estate of the grantee to commence at once; 
but conditionally, if the operatian of the deed is 


to be postponed or made dependent on the hap- 
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pening of some subsequent event. A conditional 
delivery is and can only be made by placing the 
deed ia the hands of a third person to be kept by 
him until the happening of the event, upon the 
happening of which the deed is to be delivered 
over by the third person to the grantee. But it is 
an essential characteristic and an indispensable 
feature of every delivery, whether absolute or con- 
ditional, that there must be a parting with posses- 
sion of the deed, and with all power and control 
over it, by the grantor for the benefit of the 
grantee at the time of delivery. Prutsman v. 
Baker, 30 Wis. 644. The delivery of a deed is as 
essential to the passing of the title to the land de- 
scribed in it as is the signing of it, or the acknow- 
ledgment. It is the final act, without which all 
other formalities are ineffectual. To constitute a 
deiivery the grantor must part with the legal pos- 
session of the deed and of all right to retain it. 
The present and future dominion over the deed 
must pass from the grantor. And all this must 
happep in the grantor’s life-time. Young v. 
Guilbeau, 3 Wall. 536; Cook v. Brown, 33 N. H. 
476; Fisher v. Hall, 41 N. Y.421; Jackson v. Leek, 
12 Wend. 105; Fay v. Richardson, 7 Pick, 91; Al- 
sop v. Swathel, 7 Cown. 503; Bank v. Phelps, 34 
Conn. 103; 2 Kent. Comm. 439; Bouv. Law Dict. 
‘*Delivery.”’ 

Upon the facts above recited the superior conrt 
rendered judgment for. the defendant, and dis- 
missed the complaint. We think that judgment 
was clearly right, for the reason that Mrs. Hin- 
man never intended to and never did part with 
the legal control over the deeds. The box in which 
the deeds were was in the charge of Mrs. Elliot, 
as the servant and agent of Mrs. Hinman, and so 


remained until after Mrs. Hinman’s death. 
The deeds were never taken out of 
the box until after her funeral. Mrs. 


Elliot never knew till that time the names of the 
grantees. She had never received any directions 
as to the deeds as such apart from the other con- 
tents of the box. It is not and cannot be claimed 
that Mrs. Hinman parted with the possession of 
the box itself or the control over the bag of gold, 
or of her bank books, or of her will or of 
her insurance policies. Yet all these were in the 
box with the deeds, and she parted with the pos- 
sesion and control of these just as much as she 
did of the deeds. The deeds were never separated 
from the other contents of the box. The conversa- 
tion on the morning of April 11th clearly shows 
that Mrs. Hinman did not intend at that time to 
part with the control of the contents of the box. 
She intended to give further directions in regard 
to them. Her closing words were: “If I live I 
will talk further with you about the contents of 
the box.’’ That further talk she never had, and 
so her intent as to the deeds remained undisclosed. 
Mrs. Elliot was never made the custodian of the 
deeds for the benefit of the grantees. She at all 
times held them in the same way that she held the 
other things in the box—as the agent of Mrs. Hin- 
man. In reference to the conversation just men- 





tioned, the superior court has found that Mrs. 
Hinman’s sole purpose in the transaction was to 
give Mrs. Elliot information of the existence and 
contents of the box. It is claimed by the defend- 
ant that by such finding the superior court has 
left nothing for the examination of this court, for 
the reason that it excludes all intent on the part 
of Mrs. Hinman to transfer the title to the 
grantees named in the deeds. This may be true, 
but we do not place our decision upon it. The 
delivery of a deed includes not only an act by 
which tke grantor parts with the possession of it, 
but also a concurring intent on the part of the 
grantor that it shall vest the title in the grantee. 
As we are satisfied that Mrs. Hinman never did 
any act by which she parted with the possession 
of the deeds for the benefit of the grantees, the 
question of her intent becomes immaterial. There 
is no error in the judgment of the superior court. 
The other judges concurred. 


Nore.—The principal case is an excellent illustra- 
tion of the rule that a deed remaining in possession of 
the grantor to take effect after his death is void for 
want of a delivery during his life-time. In addition 
to the cases cited in the opinion, see Goodlett v. Kelly, 
74 Ala. 213; Wiggins v. Lusk, 12 Ill. 182; Miller v. 
Physick, 24 Ark. 244; Miller v. Lullman, 81 Mo. 311; 
Martin v. Ramsey, 5 Humph. 349; Ball v. Foreman, 37 
Ohio St. 189; Herbert v. Herbert, Breese, 354; Jones 
v. Houston, 5 Jones (N. C.), 302; Jones v. Loveless, 99 
Ind. 317; Miller v. Murfield (Lowa), 44 N. W. Rep. 
540; Anderson v. Anderson (Ind.), 24 N. E. Rep. 596; 
Taio v. Smith, 12 Pac. Rep. 365, 14 Oreg. 82; Appeal 
of Duraind, 8 Atl. Rep 922, 116 Pa. St. 93; Price v. 
Hudson, 125 [1i.284, 17 N. E. Rep. 817; Blackman v. 
Preston, 15 N. E. Rep. 42, 123 Ill. 881; Stone v. French, 
14 Pac. Rep. 530, 37 Kan. 145. 

In Byars v. Spencer, 101 Ill. 429, it appeared that 
one Thomas Whitson, a widower, who had been twice 
married, had two minor children by the second mar- 
riage. Before he died, he executed and acknowledged 
a deed conveying the farm on which he lived to them. 
It was never delivered to the grantees, nor to any one 
for them, nor ever recorded, and did not pass out of 
the grantor’s control, but was placed by him in a 
bureau in his house with other papers, where it re- 
mained until his death. He expressed to the justice 
who took his acknowledgment his intention that the 
land should go to these children, saying that he had 
given his older children, who were grown and had left 
him, a good farm. In reply to the suggestion that it 
should be delivered and recorded, replied, that being 
the natural guardian of the children, he was the 
proper person to have custody of the deed; but that 
he objected to recording it at that time, because if he 
could sell the land for $6,000 he wished to do so and 
divide the money between the children, and if it was 
on record it would not be possible to make a clear 
title, since his children were minors. But a short 
time befure his death he offered to sell the land, and 
on several occasions called it his. The court held 
there was no delivery. See also Stinson v. Anderson, 
96 Ill. 878; Wainwright v. Lew,10 N. Y. Supp. 888. 
In Bovee v. Hinde, 25 N. E. Rep. 694, it was held that, 
where a deed purporting to convey a present absolute 
estate was intended by the grantor to take effect at his 
death as a testamentary provision, and was retained 
by him for some time after its execution, and then 
handed by him to the grantee for the sole purpose of 
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being placed with his other papers in a vault, such a 
transfer would not constitute a valid delivery. 

In a very recent New Jersey decision (Vreeland v. 
Vreeland, 21 Atl. Rep. 627), the evidence makes a case 
which, in most of its aspects, is singularly like the 
principal case. Some years before his death a father 
executed deeds of his lands to his children, and kept 
them in his trunk, where they were found after his 
death. He remained in possession of the property, 
insured the houses and executed leases in his own 
name and collected and used the rents. The defend- 
ant testified that two years before his death his father 
took the deeds from his trunk, delivered them to de- 
fendant, requesting that they should not be recorded 
until his death. The defendant returned the deeds to 
the trunk, locked it and put the key on a shelf in his 
father’s room; that six months before his death the 
father said to defendant: “I want to tell you, in the 
presence of your son, that in case of my death you are 
to take the deeds that are in my box and deliver them 
as my agent to the other heirs.”” That was the only 
time his father had spoken to him about the deeds 
after the delivery referred to. The court held that the 
evidence of delivery was insufficient to overcome the 
presumption arising from the father’s possession of 
the deeds at the time of his death. And in Weisinger 
v. Cocke, 7 South. Rep. 465, a bill stating’ that com- 
plainant’s husband had executed a deed of certain 
lands to his father, and when about to set out on a 
journey for his health had sent for the deed which he 
kept with his papers in a safe, of which he had the use 
as clerk of the chancery court, and acknowledged the 
same before a proper, officer, and gave it back to his 
deputy to be replaced among the other papers, with 
instructions not to record or deliver the same until 
after his death, that the grantor died and the 
deed was delivered, and praying for the cancellation 
as a cloud on hia title, was held good on demurrer. 

The case of Dale v. Lincoln, 62 Ill. 22, is clearly to 
be distinguished from those. There it appeared that 
the grantor, having enlisted in the army during the 
civil war, and being about to go to the front, executed 
and put on record a deed of the property in question 
to his wife for the expressed consideration of one 
dollar, in order that she might dispose of it as best she 
saw fit, for the benefit of herself and family, if he 
should not return from the service; that he never re- 
turned, but died from the effects of a wound in 1862; 
that his wife never saw the deed until after his death, 
when she found it among his papers which had been 
in her possession all the time; that she knew her hus- 
band was going to make the deed, but that she was 
not positive whether he said where it was; that he had 
said there were papers, but that she didn’t know of 
his mentioning a deed particularly. It was held that 
the fact that he put the conveyance on record and re- 
linquished all control over it, disclosed an intention 
that the passing of the deed into her possession with 
the other papers should operate as a delivery, and the 
title passed. And where the grantor in a deed of 
trust, made to effect a settlement in favor of his wife 
and children, was named therein as one of the trustees, 
and the deed was duly executed and acknowledged, 
and the other trustee who was present consented to 
act, and the deed was recorded by the grantor, who 
afterwards in his will recognized it as an existing 
trust, it was held that there was a sufficient delivery, 
notwithstanding the fact that the deed itself remained 
in the grantor’s possession. Huse v. Den, 24 Pac. Rep. 
790. See also Bliss v. West, 11 N. Y. Supp. 374; 
Crowder v. Searcy, 15S. W. Rep. 346. And in Comp- 


ton v. White (Mich.), 48 N. W. Rep. 635, it was held . 





that the recording by a father of a deed in which he 
grants land to his two infant children, reserving a life 
estate in himself, is a sufficient delivery to pass the 
title. A deposit of the deed by the grantor in a trunk 
of the grantee, his son, where he could find it after 
his death, was held a sufficient delivery of the deed by 
the father in his life-time. Hill v. Hill, 10 N. E. Rep. 
676, 119 Ill. 242. 

It is not essential, of course, that the delivery should 
be to the grantee himself. If to some person for him, 
in such a way as to divest the grantor of the control of 
the deed, it w ll be entirely sufficient. McCalla v. 
Bane, 45 Fed. Rep. 828; Sneathen v. Sneathen, 16 S. 
W. Rep. 590; Diefendorf v. Diefendorf, 8 N. Y. Supp. 
617; Goodhaster v. Leathers, 22 N. E. Rep. 1090; Hin- 
son v. Bailey, 35 N. W. Rep. 626, 73 Lowa, 544; Owen 
v. Williams, 15 N. E. Rep. 678, 114 Ind. 179; Albight 
v. Albight, 36 N. W. Rep. 254, 70 Wis. 528. In Lutes 
v. Reed, 20 Atl. Rep. 943, it was held that evidence that 
plaintiff’s testator, five years before his death, exe- 
cuted and acknowledged a deed of balf his farm to de- 
fendant, who was his adopted daughter; that he kept 
the deed with his will: that a few days before his 
death he handed it to defendant’s niece, teiling her to 
put it away carefully, and that it would be of use after 
he was gone,—is sufficient to justify the submission 
to the jury of the question whether there had beena 
delivery of thedeed. See also Hoffman v. Hoffman 
(Lowa), 46 N. W. Rep. 1106. 


HUMORS OF THE LAW. 





Georgia administration of justice according to the 
Atlanta Constitution: 

Magistrate (to prisoner)—“I see you have a jug 
there; is that the whisky that made you drunk?’ 

Prisoner—“Yes your honor.’’ 

Magistrate—‘*Pass it up here; I’ll sample it.” 

Bailiff—“‘Pass the jug to his honor.” 

Magistrate (afteralong pull)—*The prisoner gets 
twelve months on the chain gang. Any man that 
would get drunk on good whisky like that and run 
the risk of losing the jug, is irresponsible and should 
be taken care of. Clear the court.” 


Squire M——, an elderly man, but a young justice, 
called at a friend’s office one morning, and with much 
gravity annoinced: “Jedge, I dropped in to git a 
p’int of law. I want to know the law consarnin’ 
a-puttin’ of a badly spiled tarrupen in a neighbor’s 
churn. I’ve got Hinnen’s Jestices an’ the Code, an’ 
I’ve s’arched both from kiver to kiver, an’ I don’t fin’ 
nuthin’ under neither head.” 

Sharpe—“‘Say, Steele, we can settle the case of 
Smith v. Thompson for $150. That’s $75 for you and 
$75 for me.” Steele—*But how about our client? 
Where does he come in?” Sharpe (impatiently)— 
“Oh, give him $10. (Suddenly) No promise to give 
him $10. 
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1. ANIMALS—Injuries by Dog—Pleading and Proof.—In 
an action under Rev. St. ch. 30, § 1, to recover for an 
injury done by a dog kept by the defendant, the plaint- 
iff need not allege and prove, in the first instance, his 
own due care in the matter. The plaintiff makes out a 
prima facie case by proving that he was injured in per- 
son or property by a dog kept by the defendant.—Hus- 
sey v. King, Me., 22 Ati. Rep. 476. 

2. ATTACHMENT—Evidence.—Loss of credit 9nd busi- 
ness are natural consequences of an attachment sued 
out on the ground of fraud, and are properly averred as 
special damages ina complaint for wrongfully suing 
out such attachment.—Marz v. Strauss, Ala.,9 South. 
Rep. 818. 

3. CARRIERS OF @OODsS—Refusal to Deliver.—A steam- 
boat company received goods for shipment as a com- 
mon carrier for hire, to be delivered at a private land- 
ing. The company afterwards refused to deliver the 
goods at the private landing, but delivered the same at 
another place. Held, that the consignor was entitled to 
recover for any actual damages sustained, as well as 
punitive damages for willful failure to deliver.— Stricker 
v. Leathers, Miss., 9 South. Rep. 821. 

4. CERTIORARI—Rigkts of Private Person.—A private 
individual cannot have a writ of certiorariin matters 
affecting the public, unless he has some personal or 
property interest to be specially, immediately, and cer- 
tainly affected by the act of which he complains.—Mid- 
dleton v. Robbins, N. J., 22 Atl. Rep. 481. 


5. CONTRACTS — Convict Labor. —In an action by a 
county for breach of a contract whereby defendant 
hired certain convict labor, itis no ground for demur- 
rer that the complaint fails to state wherein and how 
plaintiff suffered damage, since a mere unwarranted 
breach thereof entitles it to at least nominal damages. 
—Tr liv. Chambers County, Ala., 9 South. Rep. 815. 


6. CONTRACTS—Damages for Breach.—In an action to 
recover for a breach of contract, it appeared that plaint- 
iffs were tofurnish certain iron-work required in the 
construction of a building, and bad made patterns, 
flasks, etc., for the purpose of carrying out the contract, 
and furnished a part of the material, when defendant 
refused to proceed further with the building or receive 
material. Held, that plaintiffs could recover for loss of 
profits by reason of the breach of the contract, and the 
amount expended in preparing patterns which there- 
after became useless.—O’Conneli v. Main G Tenth Sts. 
Hotel Co., Cal., 27 Pac. Rep. 373. 


7. CORPORATIONS—Contracts of Agents.—A sale and 
conveyance of land without retaining a vendor’s lien 
for the purchase money made by the president of a 
corporation organized for the acquisition and sale of 
lands, will be set aside as unauthorized, where it ap- 
pears that the only authority of the president to sell and 
convey the lands of the corporation was implied from 
the ratification by the board of directors of conveyan- 
ces by former presidents of the company, who had al 
ways retained a vendor’s lien on the lands conveyed by 
them, and that it was the invariable custom of the 
county in which the lands sold were situated to re- 
tain a vendor’s lien for unpaid purchase money.—Fitz- 
Hugh v. Franco. Texan Land Co., Tex., 16 8. W. Rep. 1078. 


8. CORPORATIONS — Illegal Stockholders’ Meeting.— 





The stockholders of a water- works corporation, organ- 





tors to issue bonds, and execute a mortgage to secure 
such bonds, which the board of directors did in pursu- 
ance of such resolution. Held, that, though the stock- 
holders’ meeting was iliegal, the mortgage was valid, 
inasmuch as the board of directors had power to mort- 
gage the property without special authority, unless 
restrained by the charter or by-laws or the law of 
Kansas.— Thompson v. Natchez Water g Sewer Co., Miss., 9 
South. Rep. 821. 

9. CRIMINAL LAW — Bail.—An indictment charging 
burglary, and also larceny from the house, will serve 
as a basis for forteiting a recognizance binding the 
party to appear and answer for larceny.—Foote v. Gor- 
don, Ga., 13 8. E. Rep. 512. 

10. CRIMINAL LAw—Homicide.—Where, on a trial for 
murder, defendants claimed that the shooting was ac- 
cidental, it was not prejudicial error for the court to 
charge that, even if defendants’ claim be true, they 
would be guilty of murder in the second degree, when 
the jury returned a verdict of murder in the first degree, 
thereby negativing the theory of accident.— Tarver v. 
Stute, Tenn., 16 8. W. Rep. 1041. 

11. CRIMINAL LAW—Murder— Insanity.—Where, on a 
trial for murder, the defense is insanity, it is error to 
charge that “to establish a defense on the ground of 
insanity, it must be clearly proved that, at the time of 
committing the act, the party accused was laboring 
under such a defect of reason from disease of the mind 
as not to know the nature of the act he was doing,” as 
the law only requires a preponderance of the evidence ; 
and, where there is a reasonable doubt as to the sanity 
of the defendant, he is entitied to that doubt.—Common- 
wealth v. Gerade, Penn., 22 Atl. Rep. 464. 

12. CRIMINAL PRACTICE—Indictment.—The misjoinder 
of offenses in the same count of an indictment is matter 
of form, and, under the Code of Georgia, isno ground 
for arresting judgment upon a verdict finding the ac- 
cused guilty in express terms of one of the offenses so 
charged.—Lumpkin v. State, Ga., 13 8. E. Rep. 523. 


13, DEED—Execution—Recording.—A voluntary deed 
from a husband to his wife dated November 19, 1887, and 
witnessed by two unofticial persons, was handed by the 
maker to the clerk for record, February 9, 1888. The lat- 
ter refused to record it for want of legal attestation. 
Whereupon the muker acknowledged it was his deed, 
and the clerk signed his name officially under the usual 
attestation clause, “signed, sealed, and delivered in 
presence of us,” and recorded it. Held, that this record 
was not potice of the execution of the deed at the time 
it bears date to a creditor of the maker, who extended 
credit on the faith of the property covered by the deed 
after its execution, and before record.— White v. Magara 
han, Ga., 13 8. E. Rep. 510. 

14. DEED—Repugnant Clause — Construction.—While 
agrantor may modify, limit, and condition his grant, 
he cannot destroy his grant by words in other parts of 
his deed of grant.—Maker v. Lazell, Me., 22 Atl. Rep. 
474. 

15. DEED — Reservation. — A deed, after describing 
land, provided: “It being understood that the public 
thoroughfare formerly existing clong the edge of the 
river at this point is not intended to be conveyed the 
city having the right to open said thoroughfare when it 
sees fit.” Held, an absolute reservation of the land upon 
which the street had formerly been and not a mere 
right of use to the public.— Umscheid v. Scholz, Tex., 16 8. 
W. Rep. 1065. 

16. ELECTION— Removal of County Seat.—Votes for 
the removal of a county-seat to the “geographical cen- 
ter’ of the county are sufficiently definite as to the 
place voted for where a map of the county, showing its 
center, has been filed in the county clerk’s office for 23 
days before the election.— Whitaker v. Dillard, Tex., 16 8. 
W. Rep. 1084. 

17. EMINENT DomMaIN.—There being no tender made by 
the company on the basis of the first verdict or award 
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in the condemnation proceedings, there was no taking 
by the company for public use on that basis, and 
it was not error on the trial of an appeal to admit 
evidence of the value of the property atthe time of the 
appeal trial, and to instruct the jury to assess compen- 
sation accordingly.— Georgia S.G F. R. Co. v. Small, Ga.» 
13 8. E. Rep. 515. 

18. ESTOPPEL IN Pals—Declarations.—Where the owner 
of land, after verbally .greeing to exchange it, tells a 
third person that he may purchase the land from the 
man with whom he had agreed to exchange, such re- 
mark does not estop him 7rom afterwards asserting 
title, the exchange not having been effected, where the 
person to whom the remark was made knew at the 
time the condition of the title.— Wortham v. Thompson, 
Tex., 16S. W. Rep. 1059. 

19. EVIDENCE—Lost Deed.—In order to admit second - 
ary evidence of a deed alleged to be lost, the last cus- 
todian of the deed need not ve made a witness to prove 
the Joss, where another witness has sworn that he 
caused search to be made among the papers of such 
custodian, and that such search failed to show the 
deed.— Waggoner v. Alvord, Tex., 16 8. W. Rep. 1083. 

20. FEDERAL CourTs—Jurisdiction.—In a suit by one 
ciaiming ownership to land by conveyance from one 
who has made an entry thereon under the land laws of 
the United States, but who has not received a patent 
therefor, against one claiming the ownership by virtue 
of a suosequent entry, a petition of intervention filed 
by the United States alleging that plaintiff's entry was 
fraudulent does not make the United States a party, to 
give the federal courts jurisdiction, since courts have 
no jurisdiction to pass upon title to land to which the 
United States has not parted with its legal title where 
there is acontroversy between a person Claiming title 
under the land laws ofthe United States as against 
the government itself.—McDougali v. Hayes, U. 8. C. C. 
(Washb.), 46 Fed. Rep. 817. 

21. FEDERAL CourTs—Jurisdiction—Mechanics’ Liens. 
—The fact that the right to enforce u mechanic’s lien is 
given by a State statute, and that it confers an adequate 
and complete remedy at law in the State courts, does 
not take away the equitable jurisdiction of a federal 
circuit court, where the parties are residents of differ- 
ent States, and the amountin controversy exceeds 2, 
000.—De La Vergne Refrigerating Mach. Co. v. Montgomery 
Brewing Co., U. 8. C. C. (Ala.), 46 Fed. Rep. 829. 

22. FRAUDS, STATUTE OF—Promise to Pay Another’s 
Debt.—An oral agreement of a mortgagee of personal 
property to pay the taxes of the mortgagor, if the col- 
lector would not make a levy upon the mortgaged 
property, against which he had no lien, was*a promise 
to pay the debt of another, within the meaning of the 
statute of frauds, and cannot be enforced.—Dillaby v. 
Wilcox, Conn., 22 Atl. Rep. 491. 

23. Girt INTER Vivos.—A donor directed the teller of 
a bank in which she had money to pass a certain 
amount to the credit of each of three neices, request- 
ing that the bank-books be so made thut the donees 
could not draw the mopey during her life-time. He 
entered upon the pass-books, “Only Mrs. C. has power 
todraw.” One of the donees accompanied her, and 
signed ber name in the signature book, and the others, 
on being told of the gift by the donor, sent their pames 
to the bank to be entered therein. ‘The donor’s name 
was also entered therein, and the word “trustee” writ- 
ten after it, end she retained the pags- books until her 
death. Held, that the transaction constituted a valid 
gift inter vivos.—Appeal of Buckingham, Conn., 22 Atl. Rep. 
509. 


24. GUARDIAN AND WARD — Sale of Ward’s Land.— 
Where a step-grandmother takes children into her 
family by request of their dying mother, and has the 
supervision and care of them by reason of the appoint- 
ment of her husband as their attorney and next friend, 
she becomes quasi guardian of their interests, and can- 
not become a purchaser of land belonging to them, 
though the sale was made by the curator of their es- 
tate.— Hindman v. O’ Connor, Ark., 168. W. Rep. 1053. 





2. HIGHWAYS — Dedication. — Though a lane estab- 
lished by two coterminous proprietors, and embracing 
an equal strip from the land of each, was originally in- 
tended only as a way for cattle, yet, if used for more 
than seven years as a general way by both proprietors 
and those to whom they conveyed the land, the succes- 
sors of neither could close up the lane, or the part ta- 
ken from his own land, as against the successors of 
the other.— Thompson v. Easely, Ga., 13 8. E. Rep. 511. 


26. HOMESTEAD—Abandonment.— Where it is shown 
that defendants had long since built on the lot which 
they now claim as their urban homestead, and had 
ever since rented the premises to tenants, and only 
used astripon the lot about 14 feet wide, for the pur- 
pose of hauling wood, etc., to their residence on an ad- 
joining lot, the claim of homestead can only be sustained 
as to this strip.—Blackburn v. Knight, Tex., 168. W. Rep. 
1075. 


27. HUSBAND AND WIFE—Fraudulert Conveyances— 
Homestead.—Caftle received in exchange for a home- 
stead which is community property, are not subject to 
execution against the homesteader, where such cattle 
are conveyed by the purchaser of the homestead 
directly to the homesteader’s wife in consideration of 
her joining in the sale of the homestead.— Blum v. Light, 
Tex., 168. W. Rep. 1090. 


28. INJUNCTION—Trespass— Remedy at Law.—An in- 
jenction will not issue to restrain a trespasser from re- 
moving trees from a limestone mining claim, upon the 
owner’s averment that he intends to work it, and that 
the trees are necessary for fuel, and that fuel is very 
scarce and difficult to obtain by reason of remoteness 
from a railroad, when the trespasser is solvent, and 
able to respond in damages; since such removal will 
not destroy or materially alter the character of the 
premises, but will only increase the cost of fuel.—Hea- 
ney v. Butte ¢ Montana Commercial Co., Mont., 27 Pac. Rep. 

79. 

29. INSOLVENCY—Discharge.—The fact that an insolv- 
ent debtor has been discharged under the laws of New 
Hampshire does not bar the right of recovery on claims 
not presented by creditors of the State of New York, 
when the creditor did not join in the insolvency pro- 
ceedings, or voluntarily submit to the jurisdiction of the 
court.—Stirn v, McQuade, N. H., 22 Atl. Rep. 451. 


30. JUDGMENT— Equitable Relief.—An injunction will 
not issue to restrain the collection of a judgment on 
the ground that defendant had no notice thereot until 
after its rendition, when it is admitted that the petition 
was filed during the term of court at which the judgment 
wasrendered, and while defendant might s ill move 
for new trial.— Hamblin v. Knight, Tex., 16S. W. Rep. 1082. 


31. JUDGMENT—Service by Publication.—Under Rev. 
St. Tex. art. 1235, which provides that service of cita- 
tion may be had by publication when an affidavit is 
made that the defendant is a non resident of the State, 
or absent therefrom, or that his residence is unknown, 
where the record shows that his residence was un- 
known, and that service by prablication was had, but 
does not show affirmatively that he was anon resident 
or absent, the judgment will be presumed, in a 
collateral proceeding, to be regular in all respects, and 
evidence aliunde, that defendant was a non-resident 
will not be received to impeach it.—Martin v. Burns, 
Tex., 168. W. Rep. 1072. 


32, JURISDICTION— Mining Cases.—The question of the 
discovery of a mining claim within the limits of an- 
other valid mining claim, involves the construction of a 
congressional act, but having already been construed 
by the Supreme Court of the United States, cannot be 
reconsidered by the inferior national courts.— Znez Min. 
Co. v. Kinney, U.S. C. C. (Idaho), 46 Fed. Rep. 832. 


33. LANDLORD AND TENANT — Negligepce.—One who 
visits a dwelling house, on the express or implied invi- 
tation of the tenant at will, cannot be deemed as pies- 
ent therein on the implied invitation of the landlord. 
— McKenzie v. Cheetham, Me., 22 Atl. Rep. 469. 
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34. LANDLORD AND TENANT— Surrender.—A landlord 
lensed a building for five years, and after the tenants 
had occupied the premises for about a year they aban- 
doned the same, and sent the keys to tne landlord. 
About two months later the landlord painted the front 
of the building, obliterated the tenants’ signs, and 
made repairs. Soon afterwards he relet the premises 
at aless rent for a period of five years, without notify- 
ing the tenants that he diditon their account. Held, 
that he thereby accepted the surrender.— Welcome v. Hess, 
Cal., 27 Pac. Rep. 369. 

35. LiFE INSURANCE—Death from Inhaling Gas.—Un- 
der an insurance policy which exempts the company 
from liability in case of death caused by inhaling gas, 
recovery cannot be had in case of death caused by the 
inhalation of illuminating gas, where it is uncertain 
whether the death wasthe result of anaccidentor of 
suicide.— Richardsonv. Travelers’ Ins. Co., U. 8. C. C. (Iil.), 
46 Fed. Rep. 843. 

36. MANDAMUS—Insurance Commissioner.—The insur- 
ance statutes of Connecticut vest the commissioner of 
insurance with discretionary power, and give him au- 
thority to see that all laws relating to insurance com- 
panies are enforced. Held, that the commissioner’s 
duties are quasi judicial, and d will not tie to 
compel! him to issue a certificate of admission to a for- 
eign insurance company, which has been refused after 
a hearing.—American Casualty Ins. Co. v. Tyler, Conn., 22 
Atl. Rep. 494. 

37. MASTER AND SERVANT—Defective Machinery.—In 
an action by aservant against the master for injnries 
caused by the breaking of a chain, it was error to re- 
fuse an instruction that the master was not an insurer 
of the servant, and was not bound to provide machinery 
or appliances which were absolutely safe; that he 
was bound to use only reasonable and ordinary 
skill and diligence in procuring safe machinery; and 
that the mere fact that an accident occurred did not 
raise the presumption that the master was at fault in 
providing such machinery or appliances.—Brymer v. 
Southern Pac. Co., Cal., 27 Pac. Rep. 371. 

38. MORTGAGE OF HOMESTEAD.—Under Act N. H, 1851, 
which provided that no release or waiver of the home- 
stead exemption was valid, unless made by deed exe- 
cuted by the husband and wife as required by law for 
the conveyance of real estate, a mortgage given by the 
husband on the homestead to secure his own debt, and 
signed by the wife without witnesses or seal, after it 
had been delivered and placed on record, does not bind 
the life-estate of the wife in the homestead, as the stat 
ute concerning deeds of real estate provides that deeds 
shall be attested by two or more witnesses, and ac- 
knowledged by the grantor before an officer authorized 
to take acknowledgments.— Wilson v. Mills, N. H., 22 Atl. 
Rep. 455. 

39. MUNICIPAL CORPORATION— Constitutional Law.— 
The special acts of September 5, 1885, and October 1, 1887, 
empowering the mayor and aldermen of Savannah to 
improve the streets and levy local assessment there- 
for, are not unconstitutional as special laws, or for any 
other reason brought to the attention of this court.— 
Weed v. Mayor Etc., Ga., 13 8. E. Rep. 522. 

40. MUNICIPAL CORPORATION—Landlord and Tenant.— 
Where a huckster isin possession of a market stall in 
acity hall under a verbal lease from the market- master, 
which lease is void for want of authocity on the part of 
the market-master, the city has no right forcibly to 
seize and remove the huckster’s property from the 
stall, since he is not a trespasser.—City of San Antonio v. 
Royal, Tex., 168, W. Rep. 1101. 

41. MUNICIPAL CORPORATION— Public Improvements 
—Assessments.—Where there are separate and distinct 
interests in the same land, owned by different persons, 
assessments for improvement of a street on which the 
land abuts should be made separately aguinst each 
owner; but ajoint assessment isa mere irregularity, 
which may be waived by the persons against whom it 
is made.—City of New London v. Miller, Conn., 22 Atl. Rep. 
499. 











42. NEGOTIABLE INSTRUMENTS—Indorsement for Dis- 
count.—Where, in order to have a note discounted at 
bank, a partner indorsed itin his own name, and also 
in the partnership name, and the undisputed evidence 
shows that the bank would not make the discount and 
advance the money without the latter indorsement, 
there was no gronnd in the evidence for charging the 
jury as to what was the effect of the transaction, if it 
was based on the credit of the one partner only; and 
thisis so, although the bank knew that, before the 
partnership indorsement would be binding on the firm, 
ratification by the other partner would be essential.— 
American Exchange Nat. Bnnk v. Georgia Construction ¢ 
Investment Co., Ga., 13 8. E. Rep. 505. 

43. PARTNERSHIP. — Where a mining corporation 
makes a written agreement with a natural person, 
whereby he is to own an undivided one halfof its min- 
ing property upon expending thereon $10,000in devel- 
oping it, and the company is in a certain contingency to 
share some ofthe profits from working the mine, and 
does not hold itself out as a partner, but expressly con- 
tracts against partnership, and such contract ts filed in 
the proper county, the agreement does not create a 
partnership.— Horton v. New Pass Gold ¢ Silver Min. Co., 
Nev., 27 Pac. Rep. 376. 


44. PARTNERSHIP—Evidence.—In an action on a prom- 
issory note signed by a firm, a bili-head showing the 
names of the partners, on which the name of one of 
the defendants did not appear, was competent as 
evidence that such defendant was not a member of the 
firm.—Knight v. Richter, Mont., 27 Pac. Rep. 392. 

45. PLEADING—Amendment.+After a general demur- 
rer to a declaration has been sustained, and the cause 
dismissed by the superior court, and that judgment 
affirmed in the supreme court without condition or di- 
rection, the declaration is not amendable. The case of 
King v. King, 45 Ga. 195, is rested upon a misconception 
of two preceding cases, and is not authority, or if au- 
thority, the sameis hereby overruled.—Centrai Railroad 
§ Banking Co. v. Patterson, Ga., 13 S. E. Rep. 525. 

46. RAILROAD COMPANIES.—In an action against a rail- 
road company for destruction of property by fire com- 
municated from a locomotive engine, under Gen. St. 
Conn. § 3581, which makes a railroad company liable for 
such loss whether it was negligent or not, defandant is 
not entitled to a reduction of damages to the extent of 
insurance on the property paid by an insurance com- 
pany to plaintiff.—Regan v. New York § N. E. R. Co., 
Conn., 22 Atl. Rep. 503. 

47, RAILROAD COMPANIES—Collisions—Parties.— W here 
a railroad company and its employee are both injured 
by the same negligence of another company, the first 
company has no right, in an action for its own dam 
ages against the second tosue also for the use of its 
employee to recover the damages sustained by him in 
excess of those already paid to him by the plaintiff 
the action.—Central Railroad ¢ Banking Co.v. Brunswick 
§ W.R. Co., Ga., 138, E. Rep. 520. 

48. RAILROAD COMPANIES—Construction of Track.— 
Where land is overflowed by reason of the construction 
ofarailway embankment without the necessary cul- 
verts required by statute, the cause of action therefor 
accrues at the date of the overflow, and not at the date 
when the embankment was made.—Clark v. Dyer, Tex., 
168. W. Rep. 1061. 

49. RAILROAD COMPANIES—Farm Crossings.—A land- 
owner, through whose premises a railroad right of way 
has been condemned, cannot require that a crossing be 
kept open over the track in order that he may have 
more convenient access to portions of his lands lying 
beyond it, though such crossing may not interfere with 
the use of the right of way for railroad purposes.— 
New York § N. E. R. Co. v. Comstock, Conn., 22 Atl. Rep. 
511. 

50. RAILROAD COMPANIES — Negligence.—A rairoad 
company which has performed the duty of inspecting 
and keeping in safe condition its tracks and road bed, 
with that degree of diligence which the law requires of 
it, is not liable in damages to one of its engineers for 
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injuries occasioned by running his engine into a wash- 
out or chasm caused by a sudden, most violent, and 
unprecedented rain fall, such as the oldest inhabitants 
of the neighborhood had never before witnessed; the 
calamity being directly attributable to the act of God, 
for which no individual or corporation is ever held re- 
sponsible.—Central Railroad § Banking Co. v. Kent, Ga., 
13 8. E. Rep. 502. 

51. REAL EsTaTE AGENT—Commission—Pleading.—In 
an action by a broker for commission for selling land 
under an alleged contract providing for a specified 
sum as commission, defendant may, under plea of gen- 
eral denial, show that plaintiff agreed to charge no com- 
mission unless the land was sold for more than a stated 
price, since that is not affirmative matter of defense.— 
Winn v. Gilmer, Tex., 16 8. W. Rep. 1058. 


52. REAL ESTATE BROKERS — Commissions. — A real- 
estate agent who negotiates a sale under a contract 
with one not the owner, but having an interest in the 
land, that he should have all it sold for above a certain 
sum, can recover his commission against such party, 
who prevents the gale by informing the intending pur- 
chaser that the land could be bought from the owner 
for a sum le<s than that named by the agent.— Taylor v. 
Cox, Tex., 16S. W. Rep. 1063. 


53. REMOVAL OF CAUSES—Local Prejudice.—Where it 
appears that the defendant is a foreign corporation; 
that the plaintiff and his father live in the county in 
which the suit was brought; that the father is a very 
influential man in the county; and that there is in the 
county a great prejudice against the defendant, and a 
general desire thatthe plaintiff may win his case, the 
action is removable on the ground of Jocal prejudice.— 
Smith v. Crosby Lumber Co., U.S. C. C. (Penn.), 46 Fed. 
Rep. 819. 


54. REMOVAL OF CAUSES—Separable Controversy.—A 
petition by a citizen of Iowa jointly against a mercan- 
tile agency, a resident of Connecticut and its alleged 
correspondent, a citizen of Iowa, which alleges that the 
latter sent to the former a false statement as to plaint- 
iff’s financial condition, and that the former published 
it to its subscribers, does not present a separable con- 
troversy. to entitle defendant mercantile agency to re- 
move the case to the federal court.—Dow v. Bradstreet 
Co., U.8. C. C. (Iowa), 46 Fed. Rep. 824. 

55. SALES BY SAMPLE—Delivery.—A contract for the 
sale of five car loads of oats, at a stipulated price per 
bushel, f. o. b. cars at a given point, does not contem- 
plate that delivery on the cars to tbe carrier at that 
point should be a delivery to the purchaser, where the 
seller takes the bill of lading to his own order, and at- 
taches it to adraft drawn on the buyer, transmitting 
the draft and bill of lading to a banker of the city of the 
buyer’s residence. Under such circumstances, the fair 
inference would be that both parties contemplated de- 
livery at such city, and payment of the price upon 
delivery.—Zrwin v. Harris, Ga., 138. E. Rep. 513. 

56. SPECIFIC PERFORMANCE—Bond for Deed.—A bond 
for the payment of a certain sum of money, with a con- 
dition that it shall be void if the obligor shall convey to 
the obligee certain land for a certain price to be paid 
by him, is a contract to sel! land, which the obligee may 
have specifically enforced, where he has taken posses- 
sion of the land’ and agreed to convey to third per 
sons,to whom he had delivered possession, and who 
have erected valuable improvements thereon.— Thorn- 
burg v. Fish, Mont., 27 Pac. Rep. 381. 

57. SPECIFIC PERFORMANCE—Vendor and Vendee.—It 
is no objection to a specific enforcement of a contract 
to convey land that the legal title is held by one not 
a party to the contract, where such person is a party to 
the suit, and it appears that he holds the title in trust 
for the vendors.—McDonald v. Yungbluth, U. 8. C. C. 
(Ohio), 46 Fed. Rep. 836. 

58. SUMMONS—Notice.—Code Civil Proc. Cal. § 407, pzo- 
vides that the summons must be directed to de- 
fendant, and must contain a notice, that, unless de- 
fendant appears and answers, plaintiff will apply to the 





court for the relief demanded in the complaint. Held, 
that where acopy of the complaint was served with 
the summons, a notice, “You are notified that if you 
fail to appear and answer plaintiff will take judgment 
against you for the relief demanded in his complaint,” 
is sufficient though it does not state that plaintiff will 
apply to the court for the relief demanded.—Clark v. 
Genn, Cal., 27 Pac. Rep. 375. 

59. TELEGRAPH COMPANIES—Measure of Damages.— 
Where a telegraph company, by negligently failing to 
deliver a telegram, causes the sender’s cattle to be 
shipped to a point where they have to be sold at iess 
than the market price atthe place whence they were 
shipped, the measure of damages is the difference be- 
tween such market price andthe amount for which 
they were sold.— Western Union Tel. Co. v. Stevens, Tex., 
16 8. W. Rep. 1095. 


60. TELEGRAPH COMPANIES—Mental Anguish.—Dama 
ges cannot be recovered for mental suffering caused by 
the negligence of defendant telegraph company’s agent 
in failing to deliver to plaintiff a message informing 
him of the death of his brother, and the time and place 
of burial, until after the last train had left by which 
plaintiff could have traveled to attend the funeral.— 
Western Union Tel. Co. v. Rogers, Miss., 9 South. Rep. 
823. 

61. TENANCY IN ComMON—Deed of Co-tenant.—Where 
a co-tenant conveys a specific tract, which is less than 
his undivided interest in the common land, by deed of 
bargain and sale, describing the tract by metes and 
bounds, or other sufficient description, and purporting 
to convey the whole title to such tractin severalty, 
such tract should be allotted in partition to the grantee 
in severalty, whenever it can be done without ma- 
terial injury to other co-tenants not joining in the deed. 
—Emerick v. Alvarado, Cal., 27 Puc. Rep. 357. 


62. TRIAL—Excessive Verdict—Remittitur.—Where the 
verdict is for alarger sum than is sued for, and no 
amendment covering the excess is offered, the court 
should set it aside or require a remittitur, though inter- 
est added to the damages proved would equal the ver- 
dict.—Georgia Railroad ¢ Banking Co. v. Crawley, Ga., 13 
S. E. Rep. 508. 

63. VENDOR AND VENDEE—Purchase in Trust.—Plaint- 
iff conveyed land to one C, who executed notes secured 
by mortgage for the purchase money. C then executed 
a trust-deed, which recited that he, as party of the first 
part,and two others, parties of the second part, had 
purchased the land, specified the interest of each, and 
declared that for their mutual benefit and convenience 
they had agreed that the conveyance should be made 
to C. Held, that such trust-deed did not render the 
parties of the second part therein personally liable for 
the purchase money notes.— Pendleton v. Cowling, Mont., 
27 Pac. Rep. 387. 

64. WILLS—Annuities.—Where a testator gives annul- 
ties to his widow and neice as general legacies, each 
being a simple bequest, an absolute gift of a definite 
quantity there is a presumption of intended equality, 
unless the will contains unequivocal evidence of an 1n- 
tention to give a preference.—Additon v. Smith, Me., 22 
Atl. Rep. 471. 

65. WILLS—Probate and Contest.—A will which has 
been presented for probate, and rejected, may be pre- 
sented again together with a codicil found afterwards, 
referring to the will, as such codicil operates as a re- 
publication of the will.—Barney v. Hays, Mont., 27 Pac. 
Rep. 384. 

66. WITNESS — Transactions with Decedents.—Under 
Rev. St. Tex. art. 2248, which provides that, in actions 
by or against representatives of a decedent, a party 
cannot testify as to transactions with the decedent, un- 
less called to testify thereto by the opposite party, a 
plaintiff cannot testify in such case on behalf of his co- 
plaintiffs.—James v. James, Tex., 16 8. W. Rep. 1087. 








